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In the Court of Appeals of the District of Columbia. 


No. 2666. 

Mahlon Groo, Appellant, 
vs. 

Norman & Robinson, a Corporation. 

I 

_ « • ■- .•'1' - V. 

Supreme Court of the District of Columbia. 

At Law. No. 55978. 

Norman & Robinson, a Corporation, Plaintiff, 

vs. 

Mahlon Groo, Defendant. 

Certiorari. 

United States of America, 

District of Colwmhia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed July 17, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 55978. 

Norman & Robinson, a Corporation, Plaintiff, 

vs. 

Mahlon GHoo, Defendant. 

Certiorari. : 

The Plaintiff, Norman & Robinson, A Corporation, sues the De¬ 
fendant, Mahlon Groo, for money payable by the defendant to the 
plaintiff for goods sold and delivered by the plaintiff to the defend¬ 
ant; and for work done and materials provided by the plmntiff for the 
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defendant at his request; and for money lent by the plaintiff to the 
defendant; and for money paid by the plaintiff for the defenc^nt at 
his request; and for money received by the defendant for the use 
of the plaintiff; and for money found to be due from the defendant 
to the plaintiff on accounts stated between them. And the plaintiff 
claims Four Hundred and Fifty Dollars ($450.00) according to the 
particulars of demand hereto annexed, besides costs of this suit. 

ANDREW WILSON, 
Attorney for Plaintiff. 


2 


Particulare of Demand. 

Mahlon Groo to Norman & Robinson, Inc., Dr. 

To commission as per agreement (Copy of which 

is below) dated October 16,‘1912. $450.00 

(Copy of Agreement.) 

Form 6. 


Agreement: Commission on Exchange. 

Offices of Norman & Robinson (Incorporated), 
Real Estate and Loans, 

739 Fifteenth St. N. W., Washington, D. C. 


Date, Oct. 16,1912. 

Upon the transfer of certain real estate, in complete accordance 
with the terms of an agreement entered into by me under (tete ot 
October 11th & 16th, 1912, through the agency of Norman & Robin¬ 
son Inc., or in event of failure or refusal on my part to comply with 
the’terms of said agreement I hereby a^ee to pay to 
as commission for services, the sum of Four Hundred & Fifty Dollare 
f$450 00) being Commission on said properties as represen^ in 
said transfer. This refers to exchange of 27 lots in Square East of 
1296 for lots 33 & 34 in Square 983. 

Witness: 

V. 0. HILL. 


Affidavit. 

Stanton R. Norman being first duly sworn depos^ and says that 
he is President of the Corporation of Norman & Robinson, the plain¬ 
tiff in the foregoing declaration, and makes this affidavit as agent 
thereof* that he is familiar with the transaction referred to in the 
Particulars of Demand annexed hereto and hereby made part 
3 hereof; that by reason of the services rendered as contracted 
for by the Plaintiff the Defendant Mahlon Groo is indebted 
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unto the Plaintiff in the full sum of Four Hundred and Fifty Dol¬ 
lars ($450.00); that the said Plaintiff did all that it could do in effect¬ 
ing the exchange contemplated by the contract and that the exchange 
did not take place because of the refusal of the said Mahlon Groo 
to carry out his agreement in relation thereto; that the said Mahlon 
Groo failed and refused to carry out his part of the agreement while 
the other party stood ready, willing and able to carry out the terms 
of the said agreement-; that demand has been made upon the said 
Mahlon Groo for the aforesaid sum by the Plaintiff, but the Defend¬ 
ant Mahlon Groo has refused to pay; that by reason of the premises 
the Plaintiff earned the sum of Four Hundred and Mfty Dollars 
($450.00) in the transaction and that said sum is now due and payr 
able from the Defendant Mahlon Groo to the said Plaintiff, Norman 
& Robinson, A Corporation, exclusive of all set-offs and just grounds 
of defense. 

STANTON R. NORMAN. 

# 

Subscribed and sworn to before me this 16th day of July, 1913. 
[seal.] ' E. B. SHAVER, 

Notary Public, D. C. 

Additional Particulars of Demand. 

f, ' 

Piled November 1, 1913. 

* * * * ilt Mil :i(i: 

In compliance with the order of the Court passed herein October 
24, 1913, the plaintiff herewith files copy of the agreement dated 
October 11, 1912, and copy of the agreement dated October 
4 16, 1912, as a part of the particulars of demand heretofore 

filed. 

ANDREW WILSON, 
Attorney for Plaintiff. 

Form 20. 

Exchange of Real Estate. 

This Agreement Made this 11th day of October 1912, between 
Metropolitan Loan & Trust Co., party of the first part, and Mahlon 
Groo, party of the second part, all of the City of Washington, Dis^ 
trict of Columbia. 

Witnesseth, That in consideration of One Dollar and the convey¬ 
ance hereby agreed to be made to the said party of the second part, 
his heirs and assigned, by the said Party of the First Part, in fee 
simple, of all that piece or parcel of land in the District of Columbia 
described as follows, to wit: 

Lots No. 295 to 309 inclusive and lots #316 to 327 incluave, 
making in all 27 lots containing a total of 25482.99 square feet, 
clear of incumbrance, at the price of 36 cents per square foot or a 
total of $8,919.05. All of said lots being located in square east of 
#1296. 
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• The said party of the second part, in consideration of One DoUm 
and the faithful performance of this agreement by the party of the 
first part, does hereby agree to convey to the said party of the first 
part a title in fee simple to the following described land and premises, 
situate in said District, described as Lots #33 and #34 in Squ^ 
No. 983, known as #1116 & 1118 F Street Northeast, improvM^by . 
one three story apartment house known as the Roosevelt, containing 

6 apartments. . , 

5 Price of said property $16,200 subject to incumbrance of 

$7 500.00 bearing interest at rate of 6% per annum, which 
incumbrance the said party of the first part hereby agrees to assume 
and pay; and the said party of the second part hereby agrees to pay 
in cash the sum of $219.05 to the said party of the nisi part. 

All rents, taxes, water rents, insurance and other charges on said 
properties and interest on deed of trust to be adjusted to date of 
transfer; the parties to severally pay on closing this exchange, or 
within ten davs after same shall be levied, all special asse^mente 
chargeable against their several properties up to and including the 
date of transfer; the parties, each at its and his own cost, to furnish 
(1) a Certificate of the Collector of Taxes, (2) a Certificate of Title 
brought down to date of transfer, showing a clear and unincumbered 
title respectively in each party in fee simple, except as above recited, 
and (3) anv or all papers necessarj^ to the transfer of said pro^rty. 
If on account of inability of furnish a clear and unincumbered title 
(except as hereinbefore specified), or for any other reason, either 
of the parties to this agreement shall not comply with the terms 
hereof within the time herein specified, then this agreement shall 
be null and void, or valid at the option of the other party, excej^ 
that in case legal or other steps are necessary to perfect the title, such 
action may be promptly taken by the owner at its or his expense, 
and the time herein stated for complying with the tenns of this 
agreement shall be extended for the period necessary for such prompt 

^^The several covenants herein set forth shall be performed by the 
parties of this agreement within 30 days from the date of execution 
hereof. 

6 The said party of the 2nd part further agrees to continue 

for a period of one vear to live in the apartment now occupied 
by him and pay a monthly rental of $22.50 And agrees further to 
look after fire, lights & ete., for a period of one year, without cost 
to said party of the first part and thereby relieve the owner of 
necessity or expense of a janitor. It being distinctly understood and 
agreed that the said party of the second part shall be at no expense in 
connection with the operation or maintenance of said apartment other 
than hereinbefore specified. It is further agreed between the parties 
^ hereto in reference to a certain loan of $7,500.00 bearing interest at 
the rate of 6% per annum, made upon premises No. 1116 & 1118 
F Street, N. E., and becoming due April 16th, 1913, that the said 
party of the second part shall arrange with the maker of said loan 
to renew the same for a period of 3 years, said renewal to be made 
without costs to the said party of the first part ; the party of the 
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first part agrees to accept a letter from the maker of said loan, stating 
that same will be renewed, as proper and sufficient evidence that the 
said loan will be renewed, upon conditions as herein stated. It is 
further agreed that all commission to be received by the said Norman 

6 Robinson, Incorporated as brokerage for their services in con¬ 
nection with the exchange of properties as hereinbefore recited, shall 
be paid by the said party of the second part. The party of the 
first part hereby agrees to purchase from the said party of the 
second part a quantity of coal now at premises No. 1116 & 1118 
F Street, N. E., at the rate of $4.00 per ton, and an estimate of 
the number of tons to be made upon the transfer of said property, 
however it is understood and agreed by the parties hereto that 

said party of the second part shall receive payment for said 

7 coal out of the rent or income from premises No. 1116-18 F 
St., N. E., and payment is not to begin until the fourth month 

after the date of transfer to said party of the first part, and this 
agreement is hereby constituted a lien against all such rents, monies 
collected and income from said property to secure the said party 
of the second part payment for the said coal. 

METROPOLITAN LOAN & TRUST 
COMPANY, [seal.] 

By J. B. KINNEAR, Treas., [seal.] 

Party of the First Part. 

MAHLON GROO, [seal.] 

Party of the Second Part. 

Witness: 

S. R. NORMAN. 

Witness: 

S. R. NORMAN. 

Washington, D. C., October 16, 1912. 

It is hereby agreed between the Metropolitan Loan & Trust Com¬ 
pany, party of the first part, and Mahlon Groo, Party of the second 
part, that upon the payment of ($75.00) Seventy-five Dollars by the 
said party of the second part to the said party of the first part, the 
said party of the second part shall be relieved of any and all re¬ 
sponsibility, or expense, in arranging the renewal or extension of a 
certain loan of Seventy-five Hundred ($7500.00) Dollars now upon 
premises #1116 and #1118 F Street, N. E., as set forth in a cer¬ 
tain contract between the parties hereto dated October 11, 1912, 
agreeing to exchange 27 lots in Square east of #1296 for lots #33 
and #3^4 in square No. 983, known as #1116 and 1118 F Street, 
N. E. It is further agreed that upon the execution of this special 
agreement, and the payment of the said Seventy-five ($75.00) Dol¬ 
lars to the said party of the first part, that portion of con- 

8 tract dated October 11, 1912, referring only to the renewed 
of, or extension of said loan, shall in every particular be¬ 
come null and void. It is further agreed between the parties hereto 
that the fire extinguishers now in or upon the premises #1116 and 
#1118 F Street, N. E. shall remain as a part of the property and 
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upon the transfer of said premises shall belong to the said party of 
the first part without further consideration. 

Signed in triplicate this the 16th day of October 1912. 

THE METROPOLITAN LOAN & TRUST 
CO., 

By J. B. KINNEAR, 

Party of the First Part. 

Witness: 

S. R. NORMAN. 


MAHLON GROO, 

Party of the Second Part. 

Witness: 

S. R. NORMAN. 

This is to certify, that at a meeting of the Board of Directors of 
the Metropolitan Loan & Trust Company, a corporation (being the 
party of the first part, to the foregoing and annwed a^eements, 
heanng date of October 11, 1912, and October 16, 1912), held at the 
office of the said Metropolitan Loan & Trust 
District National Bank Building, Washington, D. C., on the 24th 
day of February A. D. 1912, the following resolution was pa^d. 
Said resolution being in words and figures as following: That is to 
say “Resolved by the Board of Directors of the said Metropolitan 
Loan and Trust Company, that Andrew B. Madison be, and he is 
hereby constituted and appointed the lawful attorney-in-fact ir- 
reyocahle of said company, to appear and make the acknowledgment 
before any officer authorized to take the acknowledgements of deeds 
in the District of Columbia, of the two aforesaid agreements or 
instruments in writing exchanging certain prope^ of the pa^y of 
the first part for lots 33 and 34 in Square No. 983, known as 1116 

and 1118 F Street, N. E.” .. rr . 

9 In testimony whereof, the Metropolitan Loan & Irust 

Company has caused these presents to be signed by Samuel 
J. Masters, its president, attested by John B. Kinnear its Secretary, 
and its corporate seal to be hereto affixed on this 24th day of 

February, A. D. 1913. ^j^rpj^OPOiJTAN LOAN & TRUST 

COMPANY, 

[seal ] Bv SAMUEL J. MASTERS, President. 


•JOHN B. KINNEAR, Secretary. 


District of Columbia, ss : 

I S. A. Terry, a notary public in and for the district aforesaid, do 
hereby certify that Andrew B. Madison who is personally well known 
to me‘ to be the attorney in fact of the Metropolitan Loan & Trust 
Company, the party of the first part, who executed the foregoing 
and annexed agreements bearing date of the 11th day of October 
1912 and of the 16th day of October 1912, personally appeared 


. 


MAHLON GROO VS. NORMAN A ROBINSON, ETC. 7 

before me in said district and acknowledged the send agreements to 
be the acts and deeds of the said Metropolitan Loan & Trust Com¬ 
pany. 

Given under my hand and notarial seal, this 24 day of February, 
A. D., 1913. 

[seal.] S. a. terry. 

Notary Public, D. 0. 

Defendant's Plea. 

Filed November 21, 1913. 

♦ ♦♦♦♦♦♦ 

The defendant says that he did not promise as alleged. 

WM. M. LEWIN, 

WALTER C. BALDERSTON, 

Defendantss A ttomeys. 

10 Affidavit. 

District op Columbia, ss : 

I, Mahlon Groo, the subscriber, being first duly sworn, on my 
oath depose and say: 

That I am the defendant in the above entitled case and I deny the 
right of the plaintiff therein to recover the whole, or any part, of its 
claim, and the grounds of my defense, among others, are as fol¬ 
lows, to wit: 

Metropolitan Loan and Trust Company, mentioned in the plain¬ 
tiff’s particulars of demand, was, at the time of the supposed execution 
of the Agreement, or contract, in said particulars of demand men¬ 
tioned, a corporation organized and chartered A. D. 1906, under the 
laws of the Territory of Oklahoma, to buy and sell real estate. The 
real estate, to wit, twenty-seven (27) lots, mentioned in said agree¬ 
ment of date October 11th and 16th, 1912, and which in performance 
of said agreement was to be conveyed to this affiant by said Metropoli¬ 
tan Loan and Trust Company, was bought and held, as aforesaid, 
by said Metropolitan Loan and Trust Company for the sole purpose 
of selling and dealing in real estate in the District of Columbia, and 
such attempted purchase and holding, as well as the purposed con¬ 
veyance mentioned in said agreement, dated October 11th and 16th, 
1912, were solely for the purpose, and furtherance, of dealing in 
said District, in real estate situate therein, by said Metropolitan 
Loan and Trust Company, and as a part of its regular buying, selling 
and dealing in real estate in said District, in evasion of the law of 
said District, and not in the transaction of any business ordinarily 
carried on by real estate agents or brokers, and the said Metropoli¬ 
tan Loan and Trust Company, at the time, or times, afore- 

11 said, had no title and never has had any title, to said twenty- 
seven (27) lots, nor any of them, and was not, is not now, 

and never has b^n able to carry out that part of the said agreement 
dated October 11th and 16th, 1912, by it to be performed, and 
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could not, and cannot, convey, transfer or exchange the said real 
estate, nor any part thereof, mention^, or referred to, m smd 
particulars of demand. This affiant had no knowledp of such in- 
Lmitv of title, nor of the facts causing such infirmity of title, on 
the part of said Metropolitan Loan and Trust Company, until long 
subsequent to October 16th, A. D. 1912. GROO. 

Subscribed and sworn to before me in the District of Columbia, 
this 20th day of November A. D. 1913. 

Wit^ my hand and notarial seal.^^ ^ hOLLOWAY, . 

^ iVofary Puhlic in and for the Disinct of Columbia. 


Motion for Judgment. 

Filed December 8, 1913. 

♦ ♦♦**** 

Now comes the Plaintiff, Norman & Robinson, A Corporation, 
bv its attorney Andrew Wilson, and moves the Court for judgment 

11 the above-entitled cause against Mahlon Groo for the amount 
claimed in the declaration because of insufficient plea and affidavit 

of defense. ANDREW WILSON, 

Attorney for Plaintiff. 

12 Wm. M. Lewin, Esq., Walter C. Balderston, Esq.. 

Please take notice that the foregoing niotion will be caM to the 
attention of the Court on Friday, December 12, 1913, at ten a. m., 
or as soon thereafter as counsel can be WILSON, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Friday, January 9th, 1914. 

Session resumed pursuant to adjournment, Hon. Thos. H. Ander¬ 
son, Justice presiding. 

,*»♦♦** 

Upon consideration of the motion of plaintiff filed hwein by its 
attorney for judgment against defendant becaure of insufficient plea 
a^^da^Wf defensefit is ordered that said motion be and the 
same is hereby granted. Wherefore, it is considered that the ^mn- 
tiff herein rec^CT of defendant the sum of Four Hundred and Fifty 
Dollars ($450.00) with interest from this date togetlwr with costs 
of suit to be taxed by the clerk and have execution Aeiwf. 

To the action of the Court herein, an exception is noted upon re- 

qu6st of defendants attorney. 
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judgment, the defendant by his attorney in 

wZtv of ^ ® o“"’‘ whereupon^’the 

I^nalty of ^ bond to operate as a Supersedeas, is hereby fixed in 

the sum of Eight Hundred Dollars. ^ 

M emorandwm . 

January 10, 1914.—Supersedeas bond approved and filed. 

Assignment of Errors. 

Piled January 28, 1914. 

* * * ♦ 4c 

fefendant, ^gning error in the judgment in this case re- 
t^ fSint judgment the Court committed 

1. In sustaining the plaintiff’s motion for judgment, 
tion is“suffiiient. Pl^utiff’s affidavit in support of the declara. 

is fnsuffiSr® defendant’s affidavit in support of his plea 

fu bolding lhat the plaintiff’s said affidavit states suffieientlv 
the performance of the matters and things bv ^ 

^7 V under the contLS Z. 

0 . In holding that a foreign corporation chartered to buv nn/i 


Attorneys for Defendant. 


14 


Designation of Record. 
Piled January 28, 1914. 


c-’ss ^ 

Jd!y !? A “Tsa * O™"'* “■! died 

191A denmd, died NmimW I, A. D. 

3. Defendant’s plea and affidavit. 

4. Plaintiff’s motion for judgment. 

5. The judgment 


2 — 2666 a 
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6. Note appeal and tact of tiling bond, with approval, and re¬ 
spective dates thereof. 

7. This designation. ^ BALDERSTON, 

WM. M. LEWIN, 

Defendant’s Attorneys. 

Service admitted and receipt of cx)py acknowledged this 28th day 
of January, A. D. 1914. ANDREW WILSON, 

Attorney for Plaintiff. 

25 Supreme Court of the District of Columbia. 

United States of America, 

District of Cohimbia, ss: 

I John R. Young, Clerk of the Supreme Court of the Kstrict of 
Colombia, hereby certify the foregoing paps numl^red from 1 to W, 
both inclusive, to be a true and correct transcript of the recoM, 
according to directions of counsel herein filed, copy of which is made 
Mrt of this transcript, in cause No. 55978 at Law, wherein Nonnan 
& Robinson, a Corporation, is Plaintiff and Mahlon Groo « Defend¬ 
ant, as the same remains upon the files pd of record in said ■ 
In testimonv whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 

this 6th day of February, 1914. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 

2655. Mahlon Groo, appellant, vs Norman & m4 

tion. Court of Appeals, Distnct of Columbia. Filed Feb. 27, 1914. 

Henry W. Hodges, clerk. 
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n th €>0ni:t of 

OF THE DISTRICT OF COLUMBIA 


October Xerrrt, 1014 

JIAHLON GROO, 

.1 ppeUauty 

VH. 

NORMAN & ROBINSON, 
a Corporation. 


STATEMENT OF THE CASE. 

Tliis is an appeal from a judgiuent of the Supreme 
C'oiirt of the District of Columbia, against the appellant, 
who was the defendant below, for |450, with interest 
(p. 8), for services rendered by the plaintiff in the mat¬ 
ter of the exchange of certain land in the District of 
Columbia (p. 3). 

Judgment was given under the seventy-third rule of 
the Supreme Court of the District of Columbia. The 
plaintiff's affidavit (p. 3) states that the plaintiff, a cor¬ 
poration, “did all that it could do" in effecting the ex- 
change, and the defendant “refused to carry out his part 
of the agreement, while the other party stood ready, will¬ 
ing and able to carry out the terms of the said agree¬ 
ment." 

The defendant's affidavit (p. 7) states that the 
"rounds of his defense, among others, are as follows: 


No. 2 Special Calenda 
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No. 265S~~ 






That the ]^Ietropolitan Loan and Trust Company, which, 
under the contract sued on, was to convey to the defen¬ 
dant the real estate in (piestion, is a corporation, or- 
franized and chartered A. D. 1906, under the laws of the 
Territory of Oklahoma, to buy and sell real estate, and 
that such real estate was l)ou} 2 :ht and held by that cor¬ 
poration for the sole purpose of selling and dealing in 
real estate, and as a part of its regular buying, selling 
and dealing in real estate in said district, in evasion of 
the law of said district, and not in the transaction of 

anv business ordinarilv carried on by real estate agents 

•• 

or brokers, and that said corporation had no title to the 
real estate, and was not able to carry out its part of the 
contract (p. 8). Upon the plaintiff’s motion, the court 
rendered judgment against the defendant (p. 8), who 
from that judgment appealed to this court (p. 9). 

Bv his assignments of error (p. 9) the appellant con- 

ft- ” 

tends: 

1. That the plaintiff's affidavit is insufficient. 

2. That the defendant's affidavit is sufficient, and 
that a foreign corporation chartered to buy and sell real 
estate cannot convey a good and indefeasible title to real 
estate situated in the District of Columbia, which said 
real estate was acquired and is held by said corpora¬ 
tion for the sole purpose of selling and dealing in real 
estate in said District. 

“‘XuoriiEXT. 

THE plaintiff's AFFIDAVIT IS INSUFFICIENT. 

* ! 

The contract sued ou is set out in full on page 2 of the 
r(*cord. It provides that Kpon the transfer * * * 

thronijh theupenep of the plaintiff, oi in event of app<d- 
lant’s failure or refusal to comply with the terms of a 



certain ajjreement (p. 3), the appellant agrees to pay to 
the appellee the sura of f450, as commission for services. 

There is, of course, nothing in the plaintiff’s affidavit 
to show that there was any transfer through the agency 
of the appellee, and, equally, of course, there is no al- 
lc(fation of the performance of any services on the part 
of the appellee. 

“The most essential element in the statement of a 
cause of action is wanting here, and that cannot be sup¬ 
plied by implication, intendment or inference. Only by 
inference can we assume that the plaintiff rendered any 
of the services which he contracted to render; and the 
rule contemplates positive allegation of right, and not 
merely an inference of what the plaintiff may be sup¬ 
posed to intend.” 

Foertsch v. Germuiller, 2 App. D. C., 340, 
344-45. 

THE METROPOLITAN LOAN AND TRUST COM¬ 
PANY WAS NOT READY NOR ABLE TO Cx\RRY 
OUT THE TERMS OF ITS AGREEMENT. 

Even if it be conceded that the case of the Empire 
Mills Vo. vs. Alston Grocery Co. (Texas Civ. Appeals), 
12 L. R. A., 360, goes too far in certain particulars, it 
would still follow that if the Metropolitan Loan and 
Trust Company’s title is defeasible it would occupy a 
position similar to that of an alien; any title that it 
might hold would be subject to the right of the Govern- 
m(‘nt, bv appropriate proceeding, to take it a^v. 


If it is against the policy of the law' of this District 
for the Metropolitan Loan and Trust Company to hold 





land here solely for the purpose of dealing in real estate, 
in violation of the proriffo of Section 605 of the Code, 
any conveyance of any such title would be subject to 
the right of the Government to seize the land” and the 
appellant would get no better title than that of the com¬ 
pany. 

Blight's Lessee v. Rochester, 7 Wheat, 535, 545, 
2 Kent Corns., 61, 13th Ed. 

POLICY OF DISTRICT OF COLUMBIA. 


This brings ns to the question of the policy of the Dis¬ 
trict in this particular. 

It is true that a settled policy of prohibition is not to 
be inferred from the mere ahseuce of legislation upon 

the subject. 

Trust Co. V. Willis (1895), 6 App. D. C., 375, 
384. 


As originally enacte<l. Section 605 of the Code €.vcepte(l 
‘‘corporations to buy, sell or deal with real property.” 
By amendment this exception was eliminated. By sub¬ 
sequent amendment, upon full consideration, and after 
discussion in the public press, and the specific direction 
of the Congressional committee's attention to the fact 
that any change would preclude foreign corporations 
from dealing in real restate here. Congress enacted, June 
30, 1902, the following amendment to Section 605 of the 


Coxie 


“Pror/dcri, That notj^hig herein e^tahied shall 


he corpord- 

tions to hug, sell, or deal in real estate, e.reept 
corporations to transact the husiness ordinarilg 
carried on hg real estate agents or hrokcrs.'^ 
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Code, D. C., Sec. 606, Meyers’ Ed.; 32 Stat, 
Part 1, p. 533. 

The public policy of this District is to be deduced from 
the general course of the legislation for the District of 


Columbia by Congre^.^ 

LV 4 . 366 , 3 ®.^- 

Christian Union v. 


Ilf ^ • Chrisiian Union v. Yount, 101 U. S., 352, 356. 

The fact that the legislation is, in terms, a proviso 
does not narrow its scope, nor make it any the less in¬ 
dicative of the policy of the District. 

Hall’s Safe Co. v. Herring, etc.. Safe Co., 31 
App. D. C., 498, 503. 

And it bears the test applied by the Supreme Court, in 
that it was enacted as “a separate subsequent act.” 

U. S. V. Whitridge, 197 U. S., 135,143. 

It would seem that the principles contended for by 
the appellant in this case had been anticipated by this 

court in the case of 

Ambler v. Archer, 1 App. D. C., 94,104. 

The powers sought to be exercised in this District by 
this Oklahoma Territory corporation, in contravention 
of our policy with respect to our own corporations, are 
even broader than would be accorded it at home, for 
there it is provided that: 

‘‘Private corporations can be formed by the vol- 
unt^JCy. association oj^hr^ or more persons upon 
complying with the provisions of this chapter, for 
the following purposes, namely: * * * ; 

the purposes of locating, laying out, improving 




towihsites, iiiid buyiiij^ and selling real estate 
THEKEFOK, iiudiiding the sale and eonveyanee 

of the same in lots, subdivisions or otherwise. 

* * * 




Snydof's Compiled Laws OkliUn^a (I^aws 

' ' 19o5,"‘p. 13(TT^ See r I * ^ ^ \ 


(M)HPOHATE POWERS STRICTLY CONSTRUED 
AS AGAINST THE PUBLIC. 


It has long been “the settled doctrine, both of the Eng¬ 
lish and American (‘ourts, that an act of incorporation 
is a bargain between a company of adventurers and the 
])ublic—that the rights of the corporation are such as 
the verv terms of the enactment confer—and that any 
ambiguity in them must operate against the adventurers 
and in favor of the public.’^ 

Dugan V. Bridge (%)., 27 Pa. St., 303, 300. 

(dias. Riv. Bridge v. Warren Bridge Co., 11 
Pets., 420, 545. 

It is respectfully submitted that the judgment of the 
court below should be reversed. 

WALTER (\ BALDERstoN, 
WM. M. LEWIN, 

Attorncyx for the Appellant. 
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IN THE 


||(mrt of |istrict of rfolomltia. 

OCTOBER TERM, 1914. 

No. 2655. 

MAHLON GROO, Appellant, 

V8, 

NORMAN & ROBINSON, a Corporation. 

BRIEF FOR APPELLEE. 

V 

This is an appeal from a judgment of the Supreme Court 
of the District of Columbia against the appellant for four 
hundred and fifty dollars ($450) with interest from the date 
of the judgment (R., p. 8). 

Statement of the Case. 

October 16, 1912, the appellant entered into an agree¬ 
ment which recited that through the agency of Norman & 
Robinson he had entered into agreements, dated October 11 
and 16, 1912, with Metropolitan Loan and Trust Company, 
and upon the transfer of the real estate referred to in ac¬ 
cordance with the terms of the agreements of October 11 
and 16 with the said Loan and Trust Company,.or in the 
lx 
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event of failure or refusal on appellants part to comply 
with the terms of said agreements of October 1 and Ih 
1912, appellant agreed to pay to the appellee the sum of 
four hundred and fifty dollars ($450) as comm.^ion for 
services (R. P- 2)! th® appellee had theretofore been t e 
real estate broker which had procured the said agreements 
of October 11 and 16, 1912, between the appellant and said 
Loan and Trust Company (R., PP- 3 to 7); that the appel¬ 
lant failed and refused to carry out the exchange of rea 
estate although the other party stood ready, a^e, and will¬ 
ing to carrj- out the terms of said agreements of October 11 , 
and 16 1912; that thereupon the appellee sued the appel- 
Ct for four hundred and fifty dollars ($450) and in the 
particulars of demand annexed a copy of appellant s a^ee 
Lent with the appellee; that Stanton R. Norman, president 
of the appellee, made an affidavit making the agreement be¬ 
tween apLllant and appellee annexed thereto a part of smd 
affidavit, and further stated that the other party stood ready, 
willing, and able to carry out the terms of the exchange, and 
that the exchange did not take place because of the refma 
of the appellant to carrj' out his agreement in re'atwn 
thereto md that the indebtedness arose by reason of the 
services rendered by the appellee to the appellant as con¬ 
tracted for; that demand has been made and payment re¬ 
fused and that the sum claimed is due and payable, exclu¬ 
sive of all set-offs and just grounds of defense; that there¬ 
after in compliance ivith an order of court the appell^ 
filed copies of the said agreements dated October 11^ , 

that thereafter the appellant filed a plea that he did not 
promise as alleged (R., p. 7), f pported the same by 

In affidavit of defense (R,, PP. 8); that said affidavit of 
defense sets up but one reason for failure to "J* 

his said agreements with the Metropolitan Txian and Trust 
Company, and that said company is an Oklahoma corpora¬ 
tion and that real estate contracted to be exchanged was 
bought and held for the sole purpose of selling and dealing 
in real estate in the District of Columbia in the evasion of 









the law m this District; that the said company had no title 
and never has had any title and is not able to carry out its 
agrwment, and could not and cannot convey, transfer or 
exchange the said real estate, and that appellant had no 
knowledge of such infirmity of title, nor of the facts causing 
such infirmity of title, until long subsequent to October 16, 

Thereupon the appellee filed a motion for judgment be¬ 
cause of insufficient plea and affidavit of defense; which 

motion was granted and judgment entered for the amount 
Claimed. 

The appellant filed five assignments of error, but in his 
brief argues them as two. 

1. That the plaintiff’s (appellee’s) affidavit is insufficient. 

2. That defendant’s (appellant’s) affidavit is sufficient 

argubient. 

I. The plaintiff’s (appellee’s) affid.avit is suffi- 

CIENT. 

The appellant claims the appellee’s affidavit is insufficient 
The contract for the payment of services is set out in full 
and IS specially made a part of the affidavit of Stanton R 
orman, president of the appellee, and shows that two aeree- 
ments were entered into by the appellant through tZ 
agency of the appellee, in which the appellant amed to 
make the payment of four hundred and fifty dollars ($450) 
as commission for services; the affidavit states that by rea- 
son of the services rendered as contracted for the said ap¬ 
pellant became indebted to the appellee in said sum The 
sum named w^ to paid if the transfer was made, or if 
It should not be made because of the failure or refusal of 
the appellant to comply with the terms of his agreements for 











exchange. The appellee was to be paid 
The agreement of Groo to pay recites the fact that a^ee 
nients dated October 11 and 16, 1912, had been entered into 
by said appellant through the agency of appellee, an 

case of Shinn vs. Evans, 37 App. D. C., 304, 30 , 

Chief Justice Shepard, in delivering the opinion of the court, 

said; . • j 

“It is well settled that where a broker authonzed 
to make a sale finds a purchaser willing able 

buv on the authorized terms, * u- r ai 

summation of the sale is prevented by his refusal or 
fault, the broker is entitled to his compensation, 

and cited Bryan vs. Abert, 3 App. 180-187; Dotson 

Milliken, 27 App. D. C., 500-514; 209 U. S., 237. 

In the case of Dotson vs. Milliken, 27 App. D. C., 500- 
514, the Chief Justice, speaking for the court, said; 

“It is well settled that when an agent, employed 
for the purpose, procures a purchaser willing and 
able to buv the authorized terms, he becomes en- 
ed to hfs compensation although the sa e may not 
be consummated” provided the consumma ion is pre¬ 
vented by_ the refusal, fault or defective title of the 

principal,’’ 

and cited among other cases Koch va. Emmerling, 22 How., 
69- McGavock vs. Woodlief, 20 How., 221. 

it is shown clearly that the contracts for exchange h^ 
been signed. The appellant so stated in his agreement to 

nav the commission. , . , . 

It follows, therefore, that the affidavit which incorporated 

the appellant’s agreement to pay shows all the elements es- 
eential to be shown. 

1. It is shown the contracts for exchange had been en¬ 
tered into by the appellant through the agency of the ap- 

pellee. 


2. It is shown that for the services rendered the sum of 
four hundred and fifty dollars ($450) was to be paid: 

a. Upon the transfer of the real estate as per contract of 
exchange. 

b. Or if appellant failed or refused to comply with the 
terms of the contract of exchange. 

3. It is shown that appellant failed and refused to carry 
out his agreement, while the other party stood ready, will¬ 
ing, and able to carry out the terms of the contract of ex¬ 
change. 

4. The plaintiff shows that it earned the sum claimed and 
that the sum was due and payable at the time the affidavit 
was made, exclusive of all set-offs and just grounds of de¬ 
fense. 

Therefore appellee’s (plaintiff’s) affidavit is sufficient. 

II. The appellant’s (defendant’s) affidavit is in¬ 
sufficient. 

The appellant’s affidavit of defense does not deny and 
therefore admits: 

a. The agreement: Commission on exchange, dated Octo¬ 
ber 16, 1912, and signed by appellant, wherein it is recited 
that the agreements dated October 11 and 16, 1912, were 
entered into through the agency of appellee, is admitted. 
It is therefore admitted that appellee had rendered service 
and that by reason of that service the contracts with the 
Metropolitan Loan and Trust Company had been made and 
a fixed value of four hundred and fifty dollars ($450) was 
placed thereon. 
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h. It is also admitted that the Metropolitan Loan and 
Trust Company was ready and willing to carry out its con¬ 
tracts with the appellant. It is denied by appellant that said 
Metropolitan Loan and Trust Company was able to convey 
title to the real estate involved, because it is a corporation 
organized under the laws of Oklahoma and buys, sells, and 
deals in real estate in evasion of the law of the District of 

Columbia. 


In the case of Bryan vs. Harr, 21 App. D. C., 190, it was 
held that— 

“Where an affidavit of defense does not controvert 
or deny any of the material statements of the plain¬ 
tiff’s affidavit, filed with his declaration under the 
seventv-third rule of the lower court, such statements 
must be taken as substantially correct.” 

In Fowler vs. Cotton State Lumber Co., 39 App. D. C., 
220, 222, Mr. Justice Robb, in delivering the opinion of the 

court, said: 

“Unless an affidavit of defense controverts or 
denies material statements of fact in plaintiff s affi¬ 
davit, such statements must be taken as substantially 
correct.” 

An affidavit of defense was held insufficient in Slater vs. 
Van der Hoogt, 23 App. D. C., 417, where an action on a 
written agreement did not deny the agreement, but at¬ 
tempted to explain certain of its recitals, which were free 
from ambiguity. 

The agreements in this case are not denied and therefore 
stand admitted. 

The appellant’s whole defense must therefore rest, if at 
all, upon his legal conclusion that the Metropolitan Loan 
and Trust Company was not able to comply with the teiins 
of its contracts with appellant, though willing and ready so 

to do. 
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The affidavit of defense states that said company was in¬ 
corporated in 1906 under the laws of Oklahoma, and was 
incorporated for the purpose of buying, selling, and dealing 
in real estate in the District of Columbia. It therefore fol¬ 
lows that its charter gives it power so to buy, sell, and deal. 

Section 990 of the General Statutes of Oklahoma, so far 
as applicable lo this case, provided: 

“Sec. 990. Shall Not Own Red Estate.— wr- 
poration shall be created for the purpose of dealing 
in real estate other than real estate located in incor¬ 
porated cities and towns and as additions thereto, 
nor shall any corporation already created deal in real 
estate for any purpose except for carrying on the 
business for which the corporation was created. 
* * (L. 1907, ch. 13, art. 2, sec. 2, took effect 

May 26, 1908). 

Section 991 of the same law provides that as excepted a 
corp)oration which neglects or refuses to dispose of real estate 
until after the expiration of seven years from date it was ac¬ 
quired shall be proceeded against by the county attorney 
of the county in which the real estate is located as in case 
of escheat. 

“Sec. 993. Applies to All Corporations .—The pro¬ 
visions hereof shall apply to all corporations doing 
business in this State, whether domestic or foreign, 
previously created or hereafter, under whatever law.^^ 

In the Revised Laws of Oklahoma adopted by act ap¬ 
proved March 3, 1911, section 990 now appears as section 
1242 of said laws under the head “Corporations'’ and sub¬ 
head “Corporate Powers.” The part of said section applica¬ 
ble hereto is as follows: 

“1242. Land Companies .—No corporation shall be 
created, licensed, or chartered in this State for the 
purpose of buying, acquiring, selling, trading, or 
dealing in real estate other than real estate located in 
incorporated cities and towns, and as additions to 
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such cities and towns; nor shall any corporation 
doing business in this State, buy, acquire, sell, trade, 
or deal in real estate for any purpose, except such 
lands as may be located in incorporated cities 
towns and as additions thereto, and except such ^ 
shall be necessary and proper for carrying on the 
business for which said corporation was licensed or 
chartered.” 


Dealing in real estate in cities and towns and additions 
thereto is expressly excluded from the operation of these 
statutes. It therefore appears that it is the policy of the 
Oklahoma law to form corporations which do deal in real 

estate in cities and towns. ^ i 

Section 605 of the Code of Law for the District of Colum¬ 


bia provides as follows: 

“Certificate.—Any three or more persons who de¬ 
sire to form a company for the purpose of carrying 
on any enterprise or business which may be lawfully 
conducted bv an individual, excepting banks for cir¬ 
culation or discount, [corporations to buy, sell, or deal 
with real property,] railroads and such other enter¬ 
prise or business as may be otherwise specially pro¬ 
vided for in this Code, may make, sign and acknowl¬ 
edge, before some officer competent to take the ac¬ 
knowledgment of deeds, and file in the office of the 
recorder of deeds, a certificate in writing: Provided, 
Th<it nothing herein contained shall be held to au¬ 
thorize the organization of corporations to buy, sell, 
or deal in real estate, except corporations to transact 
the bumness ordinarily carried on by real-estate 
agents or brokers/’ 


In this section the part in brackets has been stricken out 
and the part underscored has been appended. This section 
pertains wholly to corporations formed in this District and 
has no bearing on foreign corporations. 

In the case of Trust and Banking Company vs. Willis, 6 
App. D. C., 375-383, this court said: 










“The objection that the appellant had no power 
to take under the conveyance, or to execute the trusts 
created thereby, is without merit. It was incor¬ 
porated by special act of the legislature of Maine, and 
its domicile is in that State. The terms of the char¬ 
ter are ample to cover all the powers that it may 
exercise under said trust deed, and there is nothing 
therein to indicate that its corporate powers can only 
be exercised within the limits of the Stete of its 
creation. Appellant had the undoubted right, in so 
far as its act of incorporation is concerned, to do 
business in the District of Columbia, to^ accept trusts 
to be performed therein, and to sue in its courts. 
Bank of Augusta vs. Earle, 13 Pet., 519. The mere 
fact that the laws prevailing in the District of Co¬ 
lumbia at that time did not authorize the organiza¬ 
tion of corporations with the same powers that had 
been conferred upon appellant by the laws of Maine, 
is not sufficient to prevent it from the exercise of ite 
powers in said District. A settled policy of prohibi¬ 
tion is not to be inferred from the mere absence of 
legislation upon the subject. This is the well-estab¬ 
lished doctrine of the Supreme Court of the United 
States. Cowell vs. Springs Co., 100 U. S., 55, 59. In 
that case it was said: Tf the policy of the State or 
Territory does not permit the business of the foreign 
corporation in its limits, or allow the corporation to 
acquire or hold real property, it must be expressed 
in some affirmative way; it cannot be inferred from 
the fact that its legislature has made no provision for 
the formation of similar corporations, or allows cor¬ 
porations to be formed only by general law.^ See 
also Christian Union vs. Yount, 101 U. S., 352, 356; 
Taylor on Corporations, sec. 384, and cases cited.^’ 

“By the weight of authority, both in England and 
in the United States, a strictly private commercial 
corporation, owing no peculiar duties to the public, 
may, with the consent of all the shareholders, and in 
the" absence of express or implied restrictions in its 
charter, or prejudice to the rights of creditors, trans¬ 
fer all of its property to another corporation or per¬ 
son, if the latter is capable of taking.” 

7 Ency. of Law, 735. 
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in 


“The presumption being in favor of right doing, 
the contracts of a corporation will be presumed to be 
within the legitimate scope and purpose ot the cor¬ 
poration until the contrary appears, and the burden 
^ showing the contrary rests upon the party who 

“^^®"‘' Downing vs. Road Co., 40 N. H., 230. 

rhe burden is upon the defendant to show want of ability 

purchaser. r'lc-i/? 

Dotson Milliken, 27 App. D. C., 500, 515-16. 

“A corporation generally has the implied power ^ 
sell and convey or mortgage real or personal prop¬ 
erty owned by it.” ^ 

Clark on Corporations, 124. 

“By the law of comity among nations, a corpo^- 
tion created hv one sovereignty is permitted to make 
contracts in another, and to sue in its courts, and the 
same law of comity prevails among the several 

sovereignties of this Union.” iq kiq 

Bank of Augusta vs. Earle, 13 Pet., oiy. 

“Bv general comity, corporations created in one 
State or Territory are permitted to carry on any law¬ 
ful business in another, and to acquire, hold, an 
transfer property Aere equally a.s individuals. 

Cowell vs. Colorado Spnngs, 100 U. b., £>o. 

“A corporation of one State, not forbidden l>y the 
law of its being, may exerci^ within any other State 
the general powers conferred by its own charter, in 
eluding the acquisition of real estate, unless it is pro¬ 
hibited from so doing, either in the direct enactments 
of the latter State, or by its public policy, toJ>e de¬ 
duced from the general course of ^eP^flation or from 
the settled adjudications of its highest court. 

American & F. Christian Union vs. Yount, 
101 U. S., 352, 356. 

“Where there is no prohibitory legislation or action 
by a State excluding foreign corporations, individual 









citizens cannot complain because a foreign corpora¬ 
tion is doing business in the State.” 

Pensacola Teleg. Co. vs. Western U. Teleg. 

Co., 96 U. S., 1. 

In the case of Lancaster vs. Amsterdam Improvement 
Company, 24 L. R. A., 322, 330 (140 N. Y., 576), the court 
said : 

‘‘It was said in Methodist Episcopal Union Church 
vs. Pickett, 19 N. Y., 483, with respect to the capacity 
of corporations to act. that ‘The rule established by 
law, as well as by reason, is that the parties recogniz¬ 
ing the existence of corporations by dealing with 
them have no right to object to any irregularity in 
their organization, or any subsequent abuse of their 
powers, not connected with such dealing. As long 
as they are overlooked or tolerated by the State it is 
not for individuals to call them in question.’ That 
this principle is equally applicable to foreign cor¬ 
porations de facto was held in Bank of Toledo vs. 
International Bank, 21 N. Y., 542.” 

In the case of United Lines Tel. Co. vs. Boston Trust Co., 
147 U. S., 431-447, it was said: 

“The general power of a corporation to hold prop¬ 
erty in States other than the one which incorporated 
it (in the absence of statutory prohibition in such 
State), is firmly established.” 

In the case of Canada Southern Railway Co. vs. Gebhard, 
109 U. S., 527, 537, Mr. Chief Justice Waite in delivering 
the opinion of the court said: 

“A corporation must dwell in the place of its crea¬ 
tion, and cannot migrate to another sovereignty 
(Bank of Augusta vs. Earle, 13 Pet., 588), though it 
may do business in all places where its charter allows 
and the local laws do not forbid. Railroad vs. 
Koontz, 104 U. S., 12. But wherever it goes for busi¬ 
ness it carries its charter, as that is the law of its 
existence (Relf vs. Rundel, 103 U. S., 226), and the 







charter is the same abroad that it is at home. Whatr 
ever disabilities are placed upon the corporation at 
home it retains abroad, and whatever legislative con¬ 
trol it is subjected to at home must be recognized and 
submitted to by those who deal with it el^where. A 
corporation of one country may excluded from 
business in another country (Paul vs. Virginia, » 
Wall. 168), but if admitted, it must, in the absence 
of lemslation equivalent to making it a cor^ration 
of the latter country, be taken both by the Govern¬ 
ment and those who deal with it, as a creature of the 
law of its own country, and subject to all the legis¬ 
lative control and direction that may lie properly 
exercised over it at the place of its creation feuch 
being the law, it follows that every person who deals 
with a foreign corporation impliedly subjects hirn- 
self to such laws of the foreign government, attect- 
ing the powers and obligations of the corporation 
with which he voluntarily contracts, as the known 
and established policy of that government authonzes 
To all intents and purposes, he submits his contract 
with the corporation to such a policy of the foreign 
government, and whatever is done by that govern¬ 
ment in furtherance of that policy which binds those 
in like situation with himself, who are subjects of 
the government, in respect to the operation and ettect 
of their contracts with the corporation, will neces¬ 
sarily bind him. He is conclusively presumed to 
have contracted with a view to such laws of that 
government, because the corporation must of neces- 
• Sty be controlled by them, and it has no powder to 
contract with a view to any other laws with which 
they are not in entire harmony. 

In the case of Kerfoot vs. Farmers' and Merchants’ Bank, 
218 U. S., 281, 286, 287, Mr. Justice Hughes delivering the 

opinion of the court said: 

“But while the purpose of this transaction was not 
one of these described in the statute for which a 
national bank may purchase and hold real estate, it 
does not follow that the deed was a nullity and that 
it failed to convey title to the property. 



“In the absence of a clear expression of legislative 
intention to the contrary, a conveyance of real estate 
to a corporation for a purpose not authorized by its 
charter, is not void, but voidable, and the sovereign 
alone can object. Neither the grantor nor his heirs 
nor third persons can impugn it upon the ground 
that the grantee has exceeded its powers. Smith vs. 
Sheeley, 12 Wall., 358; National Bank vs. Matthews, 
98 U. S., 621; National Bank ys. Whitney, 103 U. S., 
99; Reynolds vs. Crawfordsville Bank, 112 U. S., 
405; Fritts vs. Palmer, 132 U.- S., 282; Leazure vs. 
Hillegas, 7 Serg. & R. (Pa.),. 313. Thus, although 
the statute by clear implication forbids a national 
bank from making a loan upon real estate, the se¬ 
curity is not void and it cannot be successfully as¬ 
sailed by the debtor or by subsequent mortgagees, be¬ 
cause the bank was without authority to take it, and 
the disregard of the provisions of the act of CJongress 
upon that subject only lays the banks open to pro¬ 
ceedings by the Government for exercising powers 
not conferred by law.” National Bank vs. Matthews, 
supra; National Bank vs. Whitney, supra; Swope vs. 
Leffingwell, 105 U. S., 3. 

“In National Bank vs. Matthews, supra, viewing 
that case in this aspect, the court said: 

‘ The opinion of the Supreme Court of Missouri 
assumes that the loan w^as made upon real estate 
security within the meaning of the statute, and their 
judgment is founded upon that view. These things 
render it proper to consider the case In that aspect. 
But, conceding them to be as claimed, the consequence 
insisted upon by no means necessarily follows. The 
statute does not declare such a security void. It is 
silent upon the subject. If Congress so meant, it 
would have been easy to say so; and it is hardly to be 
believed that this would not have been done, instead 
of leaving the question to be settled by the uncertain 
result of litigation and judicial decision. Where 
usurious interest is contracted for, a forfeiture is pre¬ 
scribed and explicitly defined. * * * 



‘ Where a corporation is incompetent by its charter 
to take a title to real estate, a conveyance to it is not 
void but only voidable, and the sovereign alone can 
obiek It is^valid until assailed in a direct proceed¬ 
ing instituted for that purpose. 

7 lerg. & R. (Pa.), 313; Goundie Northampton 

Water Co., 7 Pa. St., 233; .Po"y° 136’ 

122; The Banks vs. Poitiauz, 3 Rand (Va.), 13b, 
Mclndoe vs. The City of St. Louis, 10 Missouri 675, 
577. See also Gold Mining Co. vs. National Bank, 

^^“This’rule, while recognizing the authority of the 
Government to which the corporation is amenable, 
has the salutary effect of assunng the security of titles 
and of avoiding the injurious consequences which 

tould othenvise result.” * * * . k tb. 

“Assuming that the deed was accepted by the 

bank it was effective to pass the legal title, and the 
plaint in error as heir at law of the grantor cannot 

question 

The case of Blight’s Lessee vs. Rochester, 7 Wheat., 535, 
relied upon by the appellant, is inapplicable to this case. 
Chief Justice Marshall, in delivering the opinion, page 644, 

said: 

“It has been decided that British subjects though 
born before the Revolution, are equally incapable 
with those born subsequent to that event, of inherit¬ 
ing or transmitting the inhentance of lands in this 
country. Consequently the sole inquiry in this case 
respects the effect of the treaties between the United 
States vs. Great Britain.” Idem., 644. 

In the case of Ambler vs. Archer, 1 App. D. C., 94, the 
act done was declared by the law not to be lawful. 

It may be that real estate worth millions of dollars is held 
in the District of Columbia by foreign corporations. Unless 
there is some real reason for it titles so held should not be 

unsettled. 











From the affidavit of defense we have it that under the 
Oklahoma law the Metropolitan Loan and Trust Company- 
had authority to huy, sell, and deal in real estate. It might 
be that the property was obtained by the said company by 
purchase, or by foreclosure. Under the statutes of Okla¬ 
homa if the real estate is in an incorporated city or town, 
or in any addition thereto the power to deal is complete. As 
the powers granted in the charter are the law of the cor¬ 
poration’s being those powers exist in the District of Co¬ 
lumbia, because there is no law in the District of Columbia 
prohibiting a foreign corporation dealing in real estate. 

The appellant having contracted with the corporation for 
the exchange of the real estate is unable to set up the de¬ 
fense thus attempted by him to be set up, and he cannot 
evade liability to the appellee by attempting to set up a 
disability of that character in the party with whom he con¬ 
tracted. 

It therefore follows that the judgment of the court below 
was right and should be affirmed. 

Respectfully submitted, 

ANDREW WILSON, 

' * Attorney for Appellee. 
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